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Marketable Title. — The appearance of three cases in the advance sheets 
of the Pacific and Atlantic Reporters for the month of October calls attention 
to the fact that the question of marketable title is still a mooted one with 
no immediate prospect of a settled law in regard to real estate titles unless 
the "Torens System" can be said to fulfill that purpose. The reports are full 
of cases wherein specific performance of a contract of sale has been sought 
to compel some vendee to take a title, or where the vendee seeks to recover 
money which he has paid on the strength of the vendor's promise to deliver 
good title, "one in which there is no doubt involved either as to matter of fact 
or law." 19 Am. & Eng. of Law, p. 1138. 

The expressions as to what is a "marketable title" are nearly as numerous 
as the cases. "To be marketable a title must not only be good but indubitable" 
is the strong rule laid down in Swayne v. Lyon, 67 Pa. St. 436, while, "if the 
title is one which ought to satisfy a person of ordinary prudence, it is suffi- 
cient," the Ohio court says in Rife v. Lybarger, 49 Oh. St. 422, p. 429. The 
California court of appeals, in the case of Walters v. Mitchell, 92 Pac". 315, 
says that a person is entitled to a title fairly deducible of record and free 
from reasonable doubt or litigation and is not required to accept a title depend- 
ing on matters resting in parol. The Massachusetts court holds that "a vendor, 
in the absence of an agreement to the contrary, is bound to convey a good title, 
free from incumbrances." Smith v. McMahon, 197 Mass. 16, 83 N. E. 9. In 
the case of Walters v. Mitchell, supra, the court lays down the rule that the 
purchaser is not bound to take title to property where the eaves of an adjoin- 
ing house extend over the property a few inches,- even though the owner had 
stated that he would remove the- projection at any time. But the New York 
court in the case of VanHorn v. Stuyvesant, 100 N. Y. Supp ; 547, 50 Misc. 
Rep. 432, held the fact the stoop of a house encroached a few inches on the 
building line established by the city ordinance, in the absence of complaint 
by the city, though the conditions had existed for twenty years, made the 
possibility of hostile action so remote as not to affect the marketability of the 
title. Adverse possession for the statutory period is usually held to be a good 
title for anything and will, in most cases, support a marketable title. . In the 
case of the Ocean City Ass"n v. Creswell, 71 N. J. Eq. 292, 65 Atl. 545, the rule 
is laid down that adverse possession for more than twenty years under a mort- 
gage is sufficient, in the absence of evidence to the contrary to give a good 
title, and in Dickerson v. Trustees of Franklin Street Presbyterian Church, 
105 Md. 638, 66 Atl. 494, where trustees of a church went into possession 
under a void conveyance and held adversely for forty-three years, the case 
holds they have a "merchantable title," which a vendee is bound to accept. 
In Clody v. Southard, 109 N. Y. Supp. 411, 57 Misc. Rep. 242, the holding is to 
the effect that a right of way reserved more than fifty years before the 
sale in question, which had fallen into disuse twenty-one years before, fenced 
up and held intact and adversely for more than twenty-one years and against 
which no claim of right had been asserted, would not support a valid objection 
to the title. However, a purchaser of real estate, entitled to an abstract show- 
ing good title, may decline to accept an abstract containing no other proof of 
title by limitation than an affidavit of a vendor. Moore v. Price, — Tex. Civ. 
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App. — , 103 S. W. 234, and where the contract of sale provides that the 
vendor should furnish an abstract showing satisfactory title to the property, 
the vendee is the party to be satisfied, and it is immaterial that the 
title is good if the vendee's objections are in good faith. Hollings- 
worth v. Colthurst, 78 Kan. 455, 96 Pac. 851. Names misspelled in the 
acknowledgment when the law requires the acknowledging officer to know the 
persons, Veit v. Schwob, 127 App. Div. (N. Y.) 171, in N. Y. Supp. 286, or 
leaving out a letter in a given name in a deed forming a link in the chain of 
title, Kane v. Borthwick, 50 Wash, 8, 96 Pac. 516, are held not to be valid 
objections. 

Among the latest reported cases are Zelman v. Kaufherr (1909), — N. J. 
Eq. — , 73 Atl. 1048 ; Reed v. Sefton, — Cal. App. — , 103 Pac. 1095 ; Watson, 
et ux, v. Boyle, — Wash. — , 104 Pac. 147. The case of Zelman v. Kaufherr, 
supra, is a suit for specific performance, vendee defending on the ground that 
the building restriction imposed by the original owner and platter of the land 
had been violated. The court found that if there had ever been such a re- 
striction it had been ignored for a number of years to the knowledge of the 
party imposing it and to all other interested parties and they were now 
estopped to object to this particular offense, and held that the possibility of 
injury on that ground was so remote that it would not afford any just ground 
for refusing to perform the agreement and that the title was not such a one 
as would "expose the purchaser to the hazards of a litigation in regard to it. 

Reed v. Sefton, supra, held that an agreement to convey, made twenty-eight 
years before, in regard to which nothing had been done save a small payment 
made thereon, the property having changed hands several times since, owing to 
the bar of the Statute of Limitations did not furnish grounds upon which 
vendee could recover money paid in advance because there was not a "reason- 
ably decent probability of litigation." Maupin, Marketable Titles, §284. 

In Watson, et ux., v. Boyle, supra, the deal was an exchange of property. 
The suit being for specific performance, was defended on the ground that 
vendor's immediate grantor had no title from the patentee of the United 
States. The evidence showed that the vendor's grantor was the son of the 
patentee and that the land had been in the open, notorious and adverse pos- 
session of the grantor and his predecessors in interest for many times the 
statutory period, but the court, applying the rule that the purchaser is "entitled 
to a merchantable title * * * one deducible of record, reasonably clear from 
defects that affect its salability; one that does not require him to inquire 
outside of the record," decides for the defendant. 

The case of Wadick v. Mace, 118 App. Div. (N. Y.) 777, pretty well sums 
up the matter as follows: "A vendor is entitled to a title that will enable 
him to hold the land in peace and to sell it and be sure that no fault or doubt 
will disturb its market value, and is not compelled to accept a deed that he 
will be compelled to defend by litigation." C. R. M. 



